STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
MONROE COUNTY SCHOOL BOARD,
Petiti oner,
VS. CASE NO. 93-3795

STUART KANTOR,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on Novenber 16 and 17, 1993, in Key West, Florida.

APPEARANCES

For Petitioner: John D. Gronda, Esquire
Mul l er, Mntz, Kornreich, Caldwell,
Casey, Crosland & Bramick, P.A
200 Sout h Bi scayne Boul evard, Suite 3600
Mam , Florida 33131-2338

For Respondent: Lorene C. Powell, Esquire
Fl ori da Educati on Associ at ed/ Uni t ed
118 North Mbonroe Street
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUES

VWet her Respondent, a school teacher with a professional services contract,
commtted the offenses set forth in the Petition for Dismssal and, if so, the
penalties that should be inposed.

PRELI M NARY STATEMENT

At all times pertinent to this proceedi ng, Respondent was enpl oyed by the
Monroe County School Board as a cl assroomteacher pursuant to a professional
services contract and was assigned to teach and coach at Marat hon H gh School
one of the public schools in Mnroe County. On June 25, 1993, Robert G Wal ker
Petitioner's Superintendent of Schools, filed aPetition for Dismssal with the
School Board which contained factual allegations as to Respondent’'s conduct wth
two femal estudents of Marat hon Hi gh School and charged Respondent with
m sconduct in office, inmorality,and gross insubordination. The Petition
charged that Respondent' sconduct viol ated Sections 231.09, 231.36(6)(a), Florida
Statutes, and Rul es 6B-1.001, 6B-1.006, 6B-4.009, 6B-5.003, 6B-5.005, 6B-5.006,
and 6B-5.010, Florida Adm nistrative Code.



At the formal hearing, Petitioner presented the testi nony of Debra Rafuse,
Jeni fer Rafuse, Peggy Creech, Deborah Matthews, Dr. Edward Deane, and G ynn
Archer, Jr. Melissa Creech was also called by Petitioner as a rebuttal wtness.
Tracey Ann Gaines was also called by Petitioner as a rebuttal wtness.
Petitioner offered three exhibits, each of which was accepted into evidence.

The Respondent testified on his own behalf and presented the additional
testinmony of Leslie Gail Gaskins, Laura Jeanine Hewl ett, Mary Elizabeth Herbst,
Vivian Chisolm Edgar Louis Hunt, dynn Archer, Jr., and Robert G Wl ker.
Respondent offered two exhibits, both of which were accepted into evidence.

A transcript of the proceedings has been filed. At the request of the
parties, the tine for filing post-hearing subm ssions was set for nore than ten
days following the filing of the transcript. Consequently, the parties waived
the requirenent that a reconmended order be rendered within thirty days after
the transcript is filed. Rule 60Q 2.031, Florida Adm nistrative Code. Rulings
on the parties' proposed findings of fact may be found in the Appendix to this
Reconmended Order.

FI NDI NGS OF FACT

1. At all times pertinent to this proceedi ng, Respondent was enpl oyed by
the Petitioner as a classroomteacher pursuant to a professional services
contract. Respondent holds Florida teaching certificate nunber 626239, covering
the areas of English and ESOL (English Second O her Language), valid through
June 30, 1994. Respondent has been enpl oyed since August, 1987, as a teacher
and basketball coach at Marat hon Hi gh School in the Monroe County, Florida,
School District, and he has held a professional services contract with
Petitioner since the beginning of the 1990-91 school year. Respondent's wife is
al so a teacher at Marathon Hi ghSchool .

2. Robert G Wal ker has been enployed with the School District ofMnroe
County for approximately twenty-six (26) years and has served as the
Superi nt endent of School s of the School District of Monroe County, Florida,
sincedanuary 5, 1993. At all tines pertinent to this proceeding dynn Archer,
Jr. was the Assistant Superintendent of Schools. M. Archer is an experienced
educat or who has extensive experience conducting investigations into allegations
of m sconduct.

3. At all times pertinent to this proceeding Dr. Edward Deane was the
Princi pal of Marathon H gh School and Ms. Jesse Hobbs was the Assistant
Princi pal .

1990-91 SCHOOL YEAR  JEN FER RAFUSE

4. Jenifer Rafuse attended Marathon H gh School fromthe ninth through the
twel fth grades. Jenifer graduated wi th honors from Marat hon H gh School at the
end of the 1992-93 school year. Jenifer is a female who was born June 28, 1972.
At the time of the formal hearing, Jenifer was eighteen years of age.

5. During the 1990- 1991 school year, Respondent taught a fifth period
witing class at Marathon H gh School. Jenifer Rafuse, then fifteen (15) years
old and a sophonobre, was a student in that class. Jenifer experienced severe
personal problens during her sophonore year. Her parents were experiencing
financial difficulties and marital discord, which resulted in a dissolution of
their marriage. Jenifer was al so experiencing problens with her boyfriend.



6. A fewnmonths into that school year, Respondent and Jenifer began
tal king personally and privately during the witing class. At first, these
conversations were nerely exchanges between a concerned teacher and a troubl ed
student. Gadually, the relationship between Respondent and Jenifer changed
froma student/teacher relationship to what Jenifer described as "friends".
Respondent and Jenifer would frequently have these conversati ons about her
boyfriend and her parents.

7. The witing class was relatively small and the students would comonly
be given time to work on their individual witing projects. It was during these
times that Respondent and Jeni fer woul d have personal discussions about her
boyfriend and personal problems. Oher students were present in the classroom
when these di scussions took place. Although these were not whispered
conversations, the conversations were private between Respondent and Jenifer and
were not intended to be overheard by the other students in the classroom

8. Respondent began asking Jenifer different types of questions about the
two of them going out or doing things alone together. One day during class,
Respondent approached Jeni fer and asked her if she had ever been white-water
rafting. After Jenifer replied that she had not, Respondent told her that he
pl anned to go rafting in Gainesville, Florida, within the next couple of weeks
and asked her if she would like to go with him He told Jenifer that they could
go and drink Margaritas so that he could get her drunk and take advantage of
her. Jenifer understood this clearly to nean that Respondent wanted to have a
sexual relationship with her. The conversation about Gainesville, Florida, and
Respondent' s sexual advance nade Jenifer feel extrenely unconfortable, nervous,
and scared.

9. At about the sanme tinme during one of the conversations in the
cl assroom Respondent asked Jenifer if she would cone to his house to baby-sit
his small child. 1t was not unusual for Respondent or his wife to ask students
to baby-sit for their son. Jenifer at first agreed to baby-sit for the
Respondent and | ater becane evasi ve because she was no | onger confortable with
t he Respondent. The Respondent asked her four or five tinmes in the span of a
week to cone to his house to baby-sit. These repeated inquiries are not found
to be harassnment because Jenifer was bei ng evasi ve, because there was no
evi dence that Respondent had an ulterior notive for asking her to baby-sit, and
because there was no evidence that the Respondent knew that Jenifer did not want
to baby-sit for his child.

10. During this period that Respondent was attenpting to |earn whether
Jeni fer would baby-sit for him he called Jenifer at her honme and asked her
agai n about baby-sitting. During this conversation, Respondent told Jenifer
that if she was still having any problenms, she could talk to him "that they
could go out and have a drink, or have a beer" and tal k.

11. This tel ephone conversati on made Jenifer very unconfortabl e and
appr ehensi ve about tal king to Respondent in any context or being placed in a
situation alone with him She declined to ever baby-sit for himand felt that
her relationship with the Respondent was no |onger "friendly". As a result, she
wanted to conpl etely avoid Respondent, and began | eavi ng school every day at
[ unchtine and not returning, so that she conpletely avoi ded seeing himor
attendi ng his cl ass.



12. Jenifer's nother, Debra Rafuse, received a call at hone from
Respondent, who was inquiring as to why Jenifer was not in school and whet her
she was okay. Later that day, Ms. Rafuse received a call from Jesse Hobbs,

Assi stant Principal at Mrathon H gh School. M. Hobbs informed Ms. Rafuse
that Jeni fer had been nmissing classes. Ms. Rafuse was understandably concerned
and confronted Jenifer about skipping school when Jenifer came home. Jenifer
told her nother that she had been attending classes in the norning, but |eaving
at lunchtime and not returning. Wen Ms. Rafuse asked Jenifer why she was
doi ng that, Jenifer broke down and started crying. She then told her nother

t hat Respondent had made advances toward her, had asked her to go away to

Gai nesville, Florida, for the weekend with him and had tal ked to her about
giving her Margaritas so she would get drunk and he coul d take advantage of her
Jenifer also told her nother that Respondent had said that if she ever needed to
talk to him they could go out to dinner or have afew beers and di scuss what ever
was bot hering her.

13. Respondent al so sent Jenifer a personal greeting card, assuring her
that she could confide in himand that everything would work out. Respondent
admtted to sending the card as a "pick me up". Jenifer was not offended by the
card. The sending of the card, in and of itself, was not shown to be
i nappropri ate.

14. Ms. Rafuse and her husband became outraged when they | earned of
Respondent's actions toward their daughter and i medi ately schedul ed a neeti ng
with Ms. Hobbs, the Assistant Principal. Initially present at that neeting were
M. and Ms. Rafuse, Jenifer, and Ms. Hobbs. Jenifer explained to Ms. Hobbs
what had transpired over the past few nonths with Respondent. The four of them
proceeded to Dr. Edward Deane's office, who was the Principal at Marathon Hi gh
School at all tinmes pertinent to this proceeding, where Jenifer related the
circunmstances again, this tine to Dr. Deane. After Dr. Deane understood
Jenifer's allegations, Respondent was called into the neeting.

15. Dr. Deane explained to Respondent the nature of the charges Jenifer
had made agai nst him Respondent | ooked down at the floor during the entire
nmeeting. Wen asked by Dr. Deane what his response was Respondent sinply stated
that he had no comment. During the neeting, he never adnitted or denied maki ng
t he advances to Jenifer regarding a trip to Gainesville, Florida. Jenifer
bel i eved that the Respondent | ooked smug during this neeting, which she
resented. Respondent apol ogi zed to Jenifer as he left the neeting.

16. Respondent, after apologizing to Jenifer and her parents, stated that
per haps Jenifer had m sunderstood him At the formal hearing and in his post-
hearing submittal, the Respondent asserts that Jenifer nust have m sunder st ood
him Jenifer testified that she is certain that she did not m sunderstand
Respondent. This conflict in the evidence is resolved by finding, based on the
greater weight of the evidence and after considering the credibility of the
Wi t nesses, that Respondent invited Jenifer to go to Gainesville, Florida, with
him that he invited her to drink Margaritas, and that he inplied that he wanted
to have a sexual relationship with Jenifer. It is further found that Respondent
asked Jenifer out to drink beer if she wanted to talk to hi mabout her problens.
It is also found that Jenifer did not encourage or provoke Respondent's behavi or
towards her. Jenifer had no notive to fabricate her version of the events that
occurred between herself and the Respondent and she had no interest in having
Respondent' s enpl oynent term nat ed



17. After Respondent left the neeting, Dr. Deane suggested to Jenifer's
parents that she be taken out of Respondent's witing class, and his wife's
English Honors class as well. Accordingly, her class schedule for the reminder
of the school year changed. She was placed in a [ower |evel English course and
a business English course taught by other faculty nmenbers.

18. Following this neeting, Respondent and Dr. Deane had a private neeting
to discuss the situation. Dr. Deane discussed with Respondent the serious
i nplications of Jenifer's allegations, such as the negative inpact on his
character and reputation, on his career as a teacher, and on his fanmly
Respondent testified that he understood Dr. Deane's adnoni shment. Respondent
understood that these or simlar allegations could ruin his famly life, his
reputation in the community and his career. Dr. Deane testified that he was
sure Respondent |istened, acknow edged, understood, and clearly agreed that for
what ever he m ght have done, Respondent was at that point in tine inplying that
it was never going to happen again. Dr. Deane felt that whatever transgressions
may have taken place, that his conversation wi th Respondent woul d prevent this
kind of situation from ever happeni ng again.

19. Two years later, when Jenifer was in twelfth grade, she enrolled in a
dual enrollment English course, which would allow her to receive both high
school credits and college credits at the sanetine. Wen she got to the class,
however, she di scovered that Respondent woul d be her teacher. After discussing
the situation with her nother, she decided to stay in the course. Jenifer was
aware that the course would be hel pful in college, that no other teachers at
Mar at hon Hi gh School taught the course, and that she was not presented with any
viable alternatives for dual credit. Her nother felt that it would be
acceptable if Jenifer thought she could handle it, because she was nore mature
at seventeen (17) than she had been at fifteen (15). Jenifer and Respondent got
al ong wi thout any problemduring Jenifer's senior year at Marathon H gh Schoo
until Jenifer |earned of Respondent's conduct with Melissa Creech. Jenifer gave
Respondent a signed senior class photo of herself, as did many of the other
seniors at Marathon H gh School. Jenifer wote on the back of her picture that
she enjoyed Respondent's class and that his class was a "blast”. Jenifer
consi dered Respondent to be a good teacher. Jenifer also signed Respondent's
year book her senior year and again told himthat she appreciated how much he
taught her and hel ped to open her mind to creative witing. Jenifer's attitude
towar d Respondent changed agai n when she heard about Respondent's conduct with
Mel i ssa Creech.

SCHOOL YEARS 1991-92 AND 1992-93: MELI SSA CREECH

20. Melissa Creech was a classmate of Jenifer's at Marathon H gh School
and the two were acquai ntances, although not good friends. Both girls attended
Mar at hon Hi gh School fromtheir freshman through their senior years, and both
graduated in 1993.

21. Respondent taught Melissa a journalismclass during the 1991-92 school
year when Melissa was a junior. Melissa described her early relationship with
Respondent as a normal student/teacher relationship. During the course of the
year, Melissa began to discuss with Respondent a young nan she was interested in
dating. These discussions occurred in class and becane as frequent as three to
four times per week. Mre than once during the course of the journalismclass,
Respondent asked Melissa when she was going to give hima try or a chance.
Respondent al so asked Melissa to baby-sit for him but Mlissa declined his
requests.



22. During the time that Respondent was Melissa's teacher, Melissa had a
job at the drive-through wi ndow at the | ocal McDonald's. Respondent would often
appear at the drive-through while Melissa was working, sonmetines with his wife
and child, but nore often than not he was alone. At |east once while Mlissa
was wor ki ng, Respondent initiated a conversation at the drive-through w ndow
wherein he told her he was counting down the days until she was eighteen (18) so
that they could legally go out together.

23. Melissa was not of fended by Respondent's conduct during her junior
year, and she made no conpl aint during her junior year about Respondent to her
parents or to school officials.

24. \Wien Melissa becane a senior she did not have any regular classes with
Respondent as a teacher. Respondent woul d, however, serve as a substitute
teacher fromtime to time for classes in which Melissa was a student. One day
in June, 1993, very close to graduation, Respondent was acting as a substitute
teacher for a class Melissa was in and he nmentioned to her that he had a copy of
t he Keynoter newspaper that had her picture on the front page. He told her that
he had an extra copy of the newspaper in his classroomand that she should cone
to his classroomto pick it up if she wanted it.

25. Wien Melissa went to his classroom there was nobody else in the room
She went over to his desk where Respondent had a cal endar opened to the nonth of
July. Respondent showed Melissa that he had al ready nmarked his cal endar for a
business trip to Orlando and nmenti oned that he was not taking his wife and
child. He then asked Melissa what she was doi ng on those dates and whet her she
wanted to go to Disney Wirld with himto "have some fun". Mlissa clearly
understood this comment to nean that Respondent wanted to have a sexual
rel ationship with her. Furthernore, Respondent al so asked Melissa whether she
was going to have a car, because if she was, she could drive the two of themto
O | ando.

26. Melissa was scared and left the room Melissa had not encouraged
Respondent to make such advances toward her. On a |later day, Respondent
approached Melissa as she was | eaving her second period class and asked her
whet her she had t hought about it and whether she wanted to go to Di sney Wrl d;
she sinply told him "No".

27. After that conversation about going to Olando, Melissa began avoi ding
Respondent because she was frightened of himand she did not want to see him
VWhenever he woul d see her, he would ask her to cone to his roomto sign his
year book, but she never went. Respondent asked at |east one of her friends,
Tanya Niblit, to have Melissa cone to see himbecause he needed to talk to her.
Respondent al so asked Melissa at |least twice in person to sign his yearbook.

28. Melissa believed that Respondent was harassing her, but she did not
tell her parents about Respondent's conduct because she was afraid of what they
woul d do. Instead, she told her best friend, Mranda Gice, about it.

29. Mranda Gice knew Jeni fer Rafuse and she knew of the problens Jenifer
had encountered with Respondent in her sophonore year. M randa subsequently
told Jenifer that Melissa was having sone of the sanme problens that she had with
Respondent and that she wanted Jenifer to talk to Melissa.

30. Jenifer eventually did speak with Melissa about the situation while
the two of themwere at school. Melissa told her that Respondent had asked her
to go away with himand that she was unconfortable. Wile the two were talking,



Respondent noticed themand called out to Melissa. Melissa pretended not to
hear himand kept on wal ki ng. Melissa began shaking and crying and told Jenifer
that she did not know what to do because Respondent woul d not |eave her al one.
Jeni fer explained to her that it would be best if the school authorities were
notified of the situation because nothing could be done if they were not.

Jeni fer eventually approached Ms. Hobbs, the Assistant Principal, and told her
that Melissa was having the sane probl ens she had with Respondent.

31. Melissa was then called to Ms. Hobbs' office and asked to explain the
situation in front of Jenifer, Ms. Hobbs and Ms. Matthews, the counsel or.
Mel i ssa was very nervous and was trenbling. She began crying when she started
talking and cried for sone tinme. Melissa stated that she was very frightened of
Respondent and was adamant that she knew his advances were sexual in nature.

32. After she was finished relating the facts in Ms. Hobbs' office,
Mel i ssa was sent back to her classroom At that point, M. Mtthews net
privately with Ms. Hobbs and Dr. Deane, the principal, and discussed reporting
Melissa's case to the Department of Health and Rehabilitative Services (HRS) as
a possi bl e sexual abuse case. Because Ms. Matthews suspected possibl e sexual
abuse, she did call HRS on the Abuse Hot Line. However, an HRS counsel or
advi sed Ms. Matthews when she called that they could not investigate the case
because Melissa was already ei ghteen (18) years ol d.

33. Ms. Hobbs then called Ms. Creech at work and asked her to cone to the
school. Wen she arrived, Melissa was called out of class and the group nmet in
Dr. Deane's office, where Melissa again went over the incidents between
Respondent and her for the benefit of Dr. Deane and her nother. Wen Mlissa
was finished telling her story, Dr. Deane call ed Respondent into the neeting.

34. Wen Respondent arrived at the nmeeting, Dr. Deane asked Melissa to
tell himwhat she had already told everyone el se present. Dr. Deane at that
poi nt asked Respondent whet her he had any response and Respondent stated that he
had no cooment. At that point, the conversation becane very enotional and
heated, and Ms. Creech began to ask questions of Respondent. Ms. Creech asked
Respondent what notivation he had for asking her daughter to go to D sney Wrld
with him H's response was that he didn't mean anything by that. Respondent
apol ogi zed to Ms. Creech. Both Ms. Matthews, who had a good wor ki ng
rel ati onship with Respondent, and Ms. Creech understood Respondent's answer to
be an admi ssion of guilt. Wen Ms. Creech asked Respondent a second tine what
could have notivated himto ask her daughter to go away with him he just put
hi s head down and declined to comment.

35. The Respondent asserts that Melissa Creech had m sunderstood hi m and
that he never invited her to go to Olando with him The conflict in the
evidence is resolved by finding that Respondent did invite Melissa to Disney
Wrld and that the invitation inplied that he wanted to have a sexual
relationship with her. Melissa had no notive to fabricate her version of the
events that occurred between herself and the Respondent and she had no interest
i n havi ng Respondent's enpl oynment term nated.

36. Dr. Deane reported the incidents involving Jenifer and Melissa to the
central school board office and recommended t hat Respondent's enpl oynment be
term nated. The incidents involving Jenifer and Melissa were investigated on
behal f of the School Board by dynn Archer, the Assistant Superintendent of
Schools. Thereafter, M. Archer submtted his investigative report and his
recommendati on to Robert G Wl ker, the Superintendent of Schools. M. Walker



thereafter recommended to the School Board that Respondent's enpl oynment pursuant
to the professional services contract be termnated. At the time of the formal
heari ng, the Respondent had been suspended with pay by the School Board.

37. Respondent's effectiveness as a teacher in the Monroe County Schoo
District has been inpaired by this m sconduct.

CONCLUSI ONS OF LAW

38. The Division of Adm nistrative Hearings has jurisdiction of the
subject matter of and the parties to this proceeding. Section 120.57(1),
Fl orida Statutes.

39. Petitioner has the burden of proving by a preponderance of the
evi dence the allegations contained in the Petition for Dismssal. See, Rule 28-
6.08(3), Florida Admi nistrative Code. See also, Florida Departnent of
Transportation v. J.WC., Co., 396 So.2d 778 (Fla. 1st DCA 1981), Allen v.
School Board of Dade County, 571 So.2d 568 (Fla. 3d DCA 1990), and Dileo v.
School Board of Dade County, 569 So.2d 883 (Fla. 3rd DCA 1990).

40. Section 231.02(1), Florida Statutes, provides, in pertinent part, as
fol | ows:

(1) To be eligible for appointnent in any position in
any district school system a person shall be of good
noral character

41. Section 231.09, Florida Statutes, is as foll ows:

Menbers of the instructional staff of the public
school s shall perform such duties prescribed by rules
of the school board. Such rules shall include, but not
be limted to, rules relating to teaching efficiently
and faithfully, using prescribed materials and net hods;
record keeping; and fulfilling the terns of any
contract, unless released fromthe contract by the
school board.

42. The provisions of Section 231.36(1)(a), Florida Statutes, provide, in
pertinent part, as follows:

(1) (a) Each person enployed as a menber of the
instructional staff in any district school system.
shall be entitled to and shall receive a witten
contract. . . . Al such contracts, except continuing
contracts as specified in subsection (4), shall contain
provisions for disnmssal during the termof the
contract only for just cause. Just cause includes, but
isnot limted to, msconduct in office, inconpetency,
gross insubordination, willful neglect of duty, or
conviction of a crinme involving noral turpitude.

43. Pursuant to the provisions of Section 231.36(6)(a), Florida Statutes,
t he enpl oynent of a menber of the instructional staff with a professiona
services contract may be suspended or term nated at any tine during the term of
the contract, but the charges nust be based on "just cause" as that termis
defined by Section 231.36(1)(a), Florida Statutes.



44. Rule 6B-4.009, Florida Adm nistrative Code, provide the foll ow ng
definitions pertinent to this proceedi ng:

(2) Imorality is defined as conduct that is
i nconsistent with the standards of public conscience
and good norals. It is conduct sufficiently notorious
to bring the individual concerned or the education
profession into public disgrace or disrespect and
inmpair the individual's service to the conmunity.

(3) Msconduct in office is defined as a violation
of the Code of Ethics of the Education Profession as
adopted in Rule 6B-1.006, F.A C., which is so serious
as to inpair the individual's effectiveness in the
school system

(4) Goss insubordination or willful neglect of duty
is defined as a constant or continuing intentiona
refusal to obey a direct order, reasonable in nature,
and given by and with proper authority.

45. The provisions of Rule 6B-1.006, Florida Adm nistrative Code,
constitute the "Principles of Professional Conduct for the Educationa
Profession in Florida". Rule 6B-1.006(3), Florida Adm nistrative Code,
provides, in pertinent part, as follows:

(3) Obligations to the student requires that the
i ndi vi dual
(a) Shall make reasonable efforts to protect the
student from conditions harnful to Iearning.
* * *
(e) Shall not intentionally expose a student to
unnecessary enbarrassnent or di sparagenent.
* * *
(h) Shall not exploit a relationship with a
student for personal gain or advantage.

46. Inmmorality is not a separate basis for termnati on of Respondent's
enpl oyment under the provisions of Section 231.36(6)(a), Florida Statutes. The
statutory definition of the term"just cause" found in Section 231.36(1)(a),
Florida Statutes, is not all inclusive, and "inmmorality" is properly considered
to be a basis for the term nation of an enpl oyee's professional services
contract. Conpare, Sherburne v. School Board of Suwannee County, 455 So.2d 1057
(Fla. 1st DCA 1984) and the provisions of Section 231.02(1), Florida Statutes.
In this proceeding, Petitioner has established that Respondent was guilty of
"imorality" as that termis defined by Rule 6B-4.009(2), Florida Adm nistrative
Code, by his unwarranted advances towards Jenifer and Melissa. Respondent is in
a position of special trust as a school teacher. H s use of that position to
"hit" on Jenifer and Melissa is conduct that is "inconsistent with the standards
of public conscience and good noral s" and is "sufficiently notorious to bring
t he individual concerned or the education profession into public disgrace or
di srespect and inpair [his] service to the comunity."

47. Petitioner has not established that Respondent is guilty of gross
i nsubordi nation. Although it is concluded that Respondent failed to follow Dr.
Deane's sage advice following the incident with Jenifer during her sophonore
year, that failure does not constitute a " constant or continui ng



intentional refusal to obey a direct order, reasonable in nature, and given by
and with proper authority” as the term"gross insubordination” is defined by
Rul e 6B-4.009(4), Florida Adm nistrative Code.

48. Petitioner established by a preponderance of the evidence that
Respondent engaged in msconduct in office in violation of Rule 6B-
1.006(3)(a),(e), and (h), Florida Adm nistrative Code, and within the neani ng of
Section 231.36(6)(a), Florida Statutes. Petitioner has established by a
preponder ance of the evidence that Respondent used his position as a
school teacher to exploit Jenifer and Melissa in an effort to have a personal and
sexual relationship with them H's concern was for hinmself, not the two
students invol ved.

49. It is clear that Respondent has been a popul ar teacher and, except for
the m sconduct found in this proceeding, a good teacher. Although the findings
of fact in this proceeding turn on the testinony of Jenifer and Melissa, these
two young wonen are found to be very credible witnesses. While the undersigned
recogni zes the difficulty a teacher faces in defendi ng agai nst such all egati ons,
Respondent' s denials of these allegations are found to be | ess than credible.

50. It is concluded that Respondent's effectiveness as a teacher in the
Monroe County School system has been inpaired by this m sconduct. This
conclusion is based, in part, on the nature of the m sconduct, the inpact of the
m sconduct on Jenifer and Melissa, the reaction of their parents to the
m sconduct, and on the reactions of the Respondent's principal, the assistant
superintendent of schools and the superintendent of schools. Further, fromthe
record in this proceeding, it is apparent that these incidents have generated
controversy in the comunity.

51. Petitioner has established that there exists just cause to term nate
t he Respondent's professional services contract.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMVENDED that the Petitioner enter a final order which adopts the
findings of fact and conclusions of |aw contained herein and which term nates

Respondent' s prof essi onal services contract.

DONE AND ENTERED this 16th day of March 1994 in Tal |l ahassee, Leon County,
Fl ori da.

CLAUDE B. ARRI NGTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 16th day of March 1994.



APPENDI X TO RECOMMENDED ORDER, CASE NO 93-3795

The followi ng rulings are made on the proposed findings of fact submtted
by the Petitioner

1. The proposed findings of fact in paragraphs 1, 2, 3, 4, 5, 6, 7, 9, 11
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 27, 28, 29, 30, 31, 32, 33,
34, 35, 36, 37, 38, 39, 42, and 51 are adopted in material part by the
Reconmended Order.

2. The proposed findings of fact in paragraph 8 are adopted in part by the
Recomended Order. The proposed findings of fact in the second sentence of
par agraph 8 are unnecessary to the concl usi ons reached.

3. The proposed findings of fact in paragraph 10 are adopted in part by
t he Recommended Order. The proposed findings of fact in the last two sentences
of paragraph 10 are unnecessary to the concl usions reached.

4. The proposed findings of fact in paragraphs 24, 43, 44, 45, 46, 47, 48,
49, and 50 are rejected as bei ng unnecessary to the concl usions reached.

5. The proposed findings of fact in paragraph nunbered 31 on page 13 of
Petitioner's Proposed Recommended Order are adopted in material part by the
Recomended Order. This paragraph is m snunbered

6. The proposed findings of fact in paragraphs 40, 41, and 53 are
subordinate to the findi ngs nmade.

7. The proposed findings of fact in paragraph 52 are adopted in part by
t he Recommended Order or are subordinate to the findings made.

The followi ng rulings are made on the proposed findings of fact submtted
by Respondent.

1. The proposed findings of fact in paragraphs 1, 5, 6, 7, 8, 9, 10, 12,
13, 14, 15, 16, 20, 21, 22, 24, 30, 32, and 37 are adopted in material part by
t he Recommended Order.

2. The proposed findings of fact in paragraphs 2, 4, 18, 19, 25, and 26
are subordinate to the findings made.

3. The proposed findings of fact in paragraph 3 are adopted in part by the
Recomended Order. The proposed findings of fact in paragraph 3 pertaining to
Jason Rafuse are rejected as being unnecessary to the concl usions reached.

4. The proposed findings of fact in paragraph 11 are rejected as being
contrary to the greater weight of the evidence and to the concl usions reached.

5. The proposed findings of fact in paragraph 17 are adopted in part by
t he Recommended Order. There was no evidence that any other reason or problem
contributed to her cutting class.

6. The proposed findings of fact in paragraph 23 are adopted in part by
t he Recommended Order. The proposed finding as to Mranda's rel ationship to
Jenifer's stepfather is rejected as being unsubstantiated by the record and
unnecessary to the concl usi ons reached.

7. The proposed findings of fact in paragraphs 27, 34, and 35 are rejected
as bei ng unnecessary to the concl usions reached and, in part, as being
unsubstanti ated by the record.

8. The proposed findings of fact in paragraphs 28, 29, and 31 are rejected
as being unsubstantiated by the record.

9. The proposed findings of fact in paragraphs 33, 36, and 38 are rejected
as bei ng unnecessary to the concl usions reached since it was not established
that Ms. Gice harbored any ill feelings towards the Respondent or that she
i nfl uenced any of the witnesses in this proceeding.



10. The proposed findings of fact in paragraph 39 are rejected as being
unnecessary to the concl usions reached since the natter of penalty is at issue
in this proceeding. The proposed findings are not rel evant as aggravating or
mtigating evidence.

11. The proposed findings of fact in the first sentence of paragraph 40
are subordinate to the findings made. The proposed findings of fact in the
remai nder of paragraph 40 are rejected as being unsubstantiated by the evidence.

12. The proposed findings of fact in paragraphs 41, 42, and 43 are
rej ected as bei ng unnecessary to the concl usions reached and as being irrel evant
to any matter at issue in these proceedi ngs.

COPI ES FURNI SHED:

John D. Gronda, Esquire

Mul l er, Mntz, Kornreich, Caldwell,
Casey, Crosland & Bramick, P.a.
Suite 3600

200 Sout h Bi scayne Boul evard

M am , Florida 33131-2338

Lorene C. Powell, Esquire

Fl ori da Educati on Associ at ed/ Uni t ed
118 North Mbnroe Street

Tal | ahassee, Florida 32399

M. Robert Wl ker, Superi ntendent
Monr oe County School Board

Post O fice Box 1788

Key West, Florida 33041-1788

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



